oor ————— enn — — Sa =" 
———_eae——_ Qr____—v—\—K«évbwKwv es 


16-€1-XOL 
1661 ‘pz Aine 
NOLLVXV.L NO aa.LLINWOO LNIOL 
oy] jo 
Jyeig ay Aq paredaig 


1661 “Sz Ain uo 
SNVAW GNV SAVM NO Fa.LLINWOD ASNOH 
oy) jo 
SHYNSVAW ANNAATA LOATAS NO Aa.LLINWOOSNS 
ay) aojog 
SuLeay] & JOJ poynpayos 


(sesodoig 10yIQ pue ‘7PL7 “WH ‘197 WH “O€LZ “WH 
NOLLVOMITIdWIS GNV SSHOOV NOISNAd 
OL ONILV TAY 
STVSOdOUd AO NOLLdIYOSAd AAILVUVdNOD 


INTRODUCTION (-2csosescoscsssscentecnetecscosssusecssensos eon vosenvenresretesectorereenaetas 1 

I. | GENERAL SIMPLIFICATION ISSUES ..........c:scsssssessessesseesessseceneens 2 
Il. COMPARATIVE DESCRIPTION AND ANALYSIS OF 

VARIOUS! PROPOSALS) coe Peas cerersocsccaee titres setts aece encaceesecttes 8 

ASS Distribution! Rules iecsc.ccscccccsceercecescasessrsersecenervsrscrovevesrecscssenceseeers 8 

1. _ Rollovers of qualified plan distributions 8 

a! we In) general ee <.ccicssccocceccserestectsosteees 8 

b. Governmental plans ................000:0000 9 

2. Rules relating to lump-sum distributions 11 

8. ——-_IMCOMME AVETAGING ............essessesssenecsesesenesneennsseeeneeses 11 

b. Net unrealized appreciation of employer securities 11 

C. $5,000 death benefit Exclusion ............cccsseseseeceees 12 

d. —_ Excise tax on excess distributions .............::sesese 12 

3. Recovery of basis under a qualified plan .................0.00+ 16 

4. — Trustee-to-trustee transfers ...........eccececseessesssesesseenessnseneeses 18 

5. Minimum required distributions 20 

B. _ Increased Access to Pension PLais ..........:.ssescsescescessessseeenseresees 22 

1. Simplified employee pensions ..............ccsecesecseeseseeneeneees 22 


a «SS reduction simplified employee pensions ..... 22 
b. Eligibility requirement .................cscscsesssessseeneenseeee 23 


2. Repeal of limitation on ability of State and local 
governments and tax-exempt employers to maintain 
cash or deferred arrangement ..............s:ccsecceecsssesssesnseneene 25 
3. Duties of master and prototype plan sponsofs .............0++ 26 
C. — Nondiscrimination Provisions ...........:sessssssssssesessessesssenesseseeees 27 
1. _ Nondiscrimination rules relating to qualified cash or 


deferred arrangements, matching contributions, and 


after-tax employee CONETIDULIONS ..............s+-sececseesersesesees 27 
a. Qualified cash or deferred arrangements ...............- 27 
b. | Employer matching contributions and after-tax 
employee CONMTIDUTIONS ............esessesessesesseessncesneeneee 28 
Modification to definition of leased employee ................ 32 


Definition of highly compensated employee ..................- 34 


Pr 2 CECE Se OC uoresuadwioo 
PaLayop 2anoojauou 0} a]quorjdde you ;¢puons2g = “Z 
Ca SILOS PUB SUONNGLAUOS UO STW] OF SUOTEDIPOW “| 
€¢ Prretrrtrrrreretr ier rrr SUOTTEZIUR SIC) 
yduwoxg-x8 | Pue SIUSWULDAOD [RIO] pure s1e1S JO SUPT 
Is ereerererriirry sodueyo SNOOUP]|IOSIUI OJ arep ea 4 
OS iresseensttnnettnnneransntnnteanet 
DATTBIOGOOO [RITU WOU] SUONINGLISIP JO1AIIS-U] 4 
(a) < CRIS sjuourammbas uorEryiy ye VagA 
(Gye REE sueyd 11jauaq pouljop 
Jopun suonnqujucs saAojdura jo uoNeUIRg =} 
(App ee sookojduro po|qestp 30) suonngunuo; 9 
6b Saccuecscusccccoarananacancasauscaseescnagesecccscsss siuowAed Aymuue 
pure uotsuad jo suodas 21) 0} amyjrey JO} Sonfeuaq = “PP 
RP Prerrrrrrrrr titre ity STENprArput fest bed wy SURI a) 
8b Prrerrrrrrrirrre rrr weak- eH ‘q 
8b se eeeeceeeeceeeeersseeeesesccesesecees siuounsn{pe Buraqy- JO-ISOD) a] 
8P Aone eeeeeeeeeeeeneeeensssseceeeaeceeeeeesane sodueyo SNOOUBT]OOSTUI PYO -z 
Sr eeeeeececcceesceces sjuswpuswe ueyd jo uondope a] oreq a) 
Sr seeeeeeeeeeeerenesesenccesenes sueyd pAojdwennu ul 3unsoA, i) 
tr seeeeeeeeeeenene UOTTEITWT] Surpury my oO SUONTEDITIPOW| ‘q 
vad seeeeeeeeeenecesceerererseneeesences: oze WwoWaAITII jo uonmulyaq eB 
tb Prerrrrrrrtrrrr rd siuowasmba uoresiytpenb 2100 PyNO ‘| 
ad Prererrttrrritiitirtrtr tte uonesytjduiis uoIsuag SNOQUE]|20S1A . 
ucts: SUOISTAOIA SNOQUETIZOSIU JOJ sanoyq =f 
Or See eeeeeeeeeeeeecesccecescerersscess: oyu uoredi9 umUTUTy 1 
(yy (ee syoyid UI[ITE JO} oITU a9eA00 Jeneds 4 
6€  3unsai o3e79A00 wy SsoA0jdwe uorun jo uOISnjoUy* 
6£ Prrrrerrtrrririrrrrrrererirri irs soymu ssoutsnq jo oui] oreredos a] 
BE Prrrrrrrrretttrerr ry uonesusdwos jo uonulyjaq "9 
SE Dee suejd porer3oqut Jo} o]Tu JoyTeypuess peisods «=p 
LE Prrrrrrrrrrrrer tt szohojduro jo SQysuesy, "9 
LE Srertrrrrrttirtitrrtrrr irri sjuawa}ddns Ayumses ye1os q 
LG wrvessrtssstesteeeeenenennennneannnennnennnenennene spennoe jo 
a721 2BeIDAK UO Poseg BuNsa} UONBUIWLOSIPUONN = 
LE aneeeeeeeeneee uonedionred pue ‘aBe12000 “UOTTEUTULIDSIPUON] “y = 


INTRODUCTION 


This document,! prepared by the Staff of the Joint Committee on Taxation, provides a comparison of 
sion access and simplification scheduled for a hearing on July 25, 1991, 


‘proposals 
before the Subcommittee on Select Revenue Measures of the House Cominittee on Ways and Means. 


Part I of the document is a discussion of general pension access and simplification issues. Part II is a 
comparative eben bea and discussion of the provisions of H.R. 2730 (Pension Access and Simplification 
Act of 1991, introduced by Mr. Rostenkowski), the Administration's POWER proposal, H.R 1 
(Employee Benefits Simplification Act of 1991, introduced by Mr. Chandler), and H.R. 2742 (Employee 
Benefits Simplification Act, introduced by Mr. Cardin). Part III is a description of another related proposal, 
H.R. 2390 (Pension Coverage and Portability Improvement Act of 1991, introduced by Mr. Gibbons). 


1 This document may be cited as follows: Joint Committee on Taxation, Comparative Description of 
Proposals Relating to Pension Access and Simplification (H.R. 2730, H.R. 2641. HR. 2742, and Other 
Proposals JCX-13-91), July 24, 1991. 


2 H.R. 2742 is identical to S. 1394 (introduced by Senators Bentsen and Pryor). 
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SULT PATTEM FS MAAESATS 
SANSSI NOLLVOLITLAWIS TVYANAD 1 


In addition to the qualification rules under the Code, pension plans are also subject to regulation under 
the labor law provisions of ERISA. 


Sources of retirement imoome 

There are three potential sources of income for an individual after retirement--social security benefits, 
employer-provided pension plan benefits, and personal savings. These three sources of retirement income 
have traditionally been referred to as the "three-legged stool" providing retirement income security. Taken 


together, these three sources of income ideally should provide an adequate replacement for preretirement 
income. 


An employer's decision to establish or continue a pension plan for employees is voluntary. The Federal 
tax laws provide favorable tax treatment for amounts contributed to an employer-provided pension plan to 
encourage the establishment and continuance of such plans. 


The Federal laws and regulations governing employer-provided retirement benefits are recognized as 
among the most complex set of rules applicable to any area of the tax law. Some have argued that this 
complexity has made it difficult, if not impossible, for employers, particularly small Ge et to comply 
with the law. In addition, it is asserted that this complexity deters employers from establishing pension plans 
or forces the termination of such plans. If this assertion is accurate, then the complexity of the employee 
benefits laws is reducing the number of employees covered under employer-provided plans. Such a result 
then forces social security and personal savings to assume more of the burden of replacing preretirement 
income. 


Others assert that the complexity of employee benefits laws and regulations is a necessary byproduct of 
attempts (1) to ensure that retirement fits are delivered to more than just the most highly compensated 
employees of an employer, (2) to provide employers, particularly large employers, with the flexibility needed 
to recognize the differences in the way that employers do business, and (3) to ensure that retirement benefits 
generally are used for retirement purposes. 


A brief discussion follows of the underlying reasons for complexity in the pension area. 


pisiation 


Many employers and practitioners in the pension area have that the volume of legislation 
affecting pension plans enacted since 1974 has contributed to complexity. In many cases, a particular 
substantive area of pension law may be dealt with legislatively every year. For example, the rules relating to 
the form and taxation of distributions from qualified pension plans were significantly changed by the Tax 
Equity and Fiscal Responsibility Act of 1982, the Deficit Reduction Act of 1984, the Retirement Equity Act 
of 1984, and the Tax Reform Act of 1986. In many cases, changes in the Federal laws relating to pension 
plans are requested by employers and practitioners. 


Constant change of the laws governing pension plans has not only contributed to complexity for the 
employer, plan administrator, or practitioner who must understand the rules, but has also created problems 
for the Internal Revenue Service (IRS) and Department of Labor. Regulations projects are so backlogged at 
the IRS that employers may not know what they must do to bring their pension plans into compliance with 
enacted legislative changes because the IRS has been unable to publish adequate guidance. 
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The number of different tax-favored retirement arrangements increases complexity in the pension rules 
because different rules are needed for each type of arrangement. A great deal of simplicity could be achieved, 
for example, if employers were itted to choose from only one or two model pension plans. However, 
this would also greatly reduce the flexibility provided employers and employees under present law. 


To some extent, the complexity of present law is elective. For example, employers who wish to reduce 
complexity can sion a master or prototype plan. Similarly, an employer may adopt a simple profit-sharing 
plan for all the employer's employees that involves a minimum of administrative work. However, many 
employers choose more complicated compensation arrangements. 


co ee ee 


employer-provided pension plans, some of that complexity is, in fact, attributable to the desire of employers 
or the Congress to have certainty in the rules. For ian the general nondiscrimination rule relating to 
qualified pension plans merely requires that a plan not discriminate in either contributions or benefits in 
favor of highly compensated employees. This rule is easy to articulate; however, determining whether or not 
the rule is satisfied is not a simple task. The most obvious problem is determining what the word 
“discriminate” means. If it means that there can be no difference in contributions or benefits between those 


On the other hand, rules that provide greater certainty for employers tend, on their face, to appear to be 
more complex. A case in point are the nondiscrimination rules for employee benefits added in the Tax 
Reform Act of 1986 (Code sec. 89).? Employers complained vi usly about the calculations and 
recordkeeping requirements imposed by section 89. However, rules were developed during the 
legislative consideration of the 1986 Act in large measure in response to employer's complaints about the 
uncertainty of a general rule prohibiting nondiscrimination in favor of highly compensated employees. 


A more mechanical nule will often appear to be more complex, but will also provide more certainty to 
the employers, plan administrators, and practitioners who are required to comply with the tule. Thus, any 
attempts to reduce complexity of the employee benefits laws must balance the desire for simplicity against 
the perceived need for certainty. In addition, it should be recognized that simplicity in legislation does not 
preclude complexity in regulation. 


Reti li F 
A source of complexity in the development of pension laws and regulations occurs because the Federal 

Government has chosen to encourage the delivery of retirement benefits by employers through the Federal 

income tax system. This decision tends to create conflicts between retirement income policy and tax policy. 


Retirement income policy has as its goal the delivery of adequate retirement benefits to the broadest 
possible class of workers. Because the decision to maintain a retirement plan for employees is voluntary, 


5 The ules of section 89 were repealed in 1989. (P-L. 101-140). 
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agencies, employers may receive inconsistent directives. 
Tyausili 


When the Congress enacts tax legislation altering the tax treatment of qualified pension plans or 
distributions from such plans, transition relief is often provided to specific employers or individual taxpayers 
or to aclass of employers or taxpayers. Transition relief generally delays temporarily or permanently the 
application of the enacted rule to the applicable taxpayer. Sometimes, transition relief will apply a modified 
rule that is a compromise between present law and the enacted rule. 


The adoption of transition rules for a taxpayer or a class of taxpayers contributes to the actual and 
perceived complexity of employee benefits laws. 
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b. Governmental plans 


FREQSENT LAW — 8.7 4h.I] PROPOSAL TLR. 2641 HLR. 2742 
before the date of distribution. 

Amounts attributable to 
(1) after-tax employee 
contributions or (2) minimum 
required distributions (sec. 

401(a)(9)) may not be rolled 
over. 

No special rules apply No provision. No provision. No provision. The bill provides relief to 
with respect to the eligibility of employees who received 
participants in government distributions from a 
pension plans to roll over plan governmental plan in 
distributions. connection with the transition 

to a new retirement system and 
who erroneously treated the 
distributions as eligible for 
rollover treatment. Extends 
relief ided by the IRS for 
calendar years 1987, 1988, and 
1989 to 1990. 

Effective date.--Taxable Effective date.--None Effective Effective date. General 
years beginning after December specified. date. —Distributions after tule is effective for distributions 
31, 1991. December 31, 1991. after December 31, 1991. 

Special rule for governmental 


DISCUSSION 


The present-law rules relating to rollovers of distributions from a qualified plan to an IRA or to 
another qualified plan represent an Socation to the fundamental tax law principle that income should be 
taxed when it is actually or constructively received. The rollover rules are intended to facilitate the retention 
of retirement savings for retirement purposes when an individual either (1) separates from service prior to 
retirement age or (2) receives a lump-sum distribution from a qualified plan. 


The rollover rules originally were available only in the case of certain lump-sum distributions. 
Because the original rollover provisions created harsh results in the case of inadvertent failures to receive a 
lump-sum distribution, the Congress has liberalized the rollover rules. However, the liberalizations, while 
eliminating many of these harsh results, have complicated the rollover rules to the point that the average plan 
participant will be unable to determine in many cases whether a distribution can be rolled over. The 
restrictions on rollovers under present law lead to numerous inadvertent failures to satisfy the rollover 
requirements and contribute significantly to the complexity of the rules relating to the taxation of ion 
distributions. The proposals significantly liberalize the circumstances under which a distribution a 
qualified plan may be rolled over, tax free, to an IRA or to another qualified plan. This liberalization and the 
resulting simplification that it achieves must be balanced against the fundamental principle that income 


-9- 


plans is effective on date of 
enactment. 
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averaging.--Under 5-year averaging.--The -yeat averaging --Same -yeat averaging.--Same -yeat averaging.--Same 
present w, lump-sum bill repeals 5-year forward as HR. 2730. as H.R. 2730, but with a as H.R. 2730. 
distributions from qualified income averaging for lump-sum delayed effective date. 


plans and annuities are eligible —_ distributions. 
for special 5-year forward 


income averaging. 
elma Transition mules.--The bill Transition miles.--Same as Transition rules.--The bill Transition mules.--The bill 
mules .-Special transition rules _ repeals the special transition HR. 2730. retains the special transition retains the special transition 
adopted in the Tax Reform Act __ rules under the Tax Reform Act tules. tules. 
of 1986 are available with of 1986. 
respect to an employee who 
attained age 50 before January 


1, 1986. Under these rules, an 
individual, trust, or estate may 


Act of 1986), or (3) long-term 
capital gains treatment for the 
pre-1974 portion of a lump-sum 
distribution. 


Under present law, a The bill repeals the Same as H.R. 2730. No provision. No provision. 
Salas is not required to special treatment of net 
de in gross income unrealized appreciation in 
ances received in the form of employer securities. 
a lump-sum distribution to the 
extent that the amounts are 
attributable to net unrealized 


appreciation is includible in 
gross income when the 
securities are sold or exchanged. 


In addition, gross income 
does not include net unrealized 
appreciation on employer 
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In gencral 


The special rules applicable to lump-sum distributions (i.e., income averaging and net unrealized 
appreciation) encourage individuals to withdraw funds from tax-favored retirement arrangements in a 
manner that is inconsistent with the policy of providing individuals with income at retirement. Further, 
spouses may receive greater survivor benefits under a profit-sharing or stock bonus plan if the special 
treatment of lump-sum distributions is repealed because employees are less likely to withdraw and spend a 
lump-sum distribution from a profit-sharing or stock bonus plan if they are not eligible for special tax 
treatment with respect to the distribution. 


The special tax treatment accorded to lump-sum distributions under pe law creates undue 
complication of the rules relating to the taxation of pension distributions. In part, these rules are designed to 
prevent abuses. For example, the rules relating to tax-free rollovers could be substantially simplified it if 
were not necessary to prevent inappropriate eligibility for income averaging. 


Results similar to those under present law can be obtained without the complexity added by the special 
tax rules of present law. Liberalization of the rollover rules will increase the flexibility of taxpayers in 
determining the timing of the income inclusion of pension distributions and eliminate the need for special 
rules such as income averaging and the special rules for unrealized appreciation on employer securities. 
Income averaging 

The original purpose of the income averaging provisions was to mitigate the effect of the graduated tax 
rate structure on individuals receiving all of their benefits in a single year. The same can be served, 
however, by, permis individuals more flexibility in the ability to roll over qualified plan distributions to 
IRAs or to other qualified plans. This results in the individual being taxed only as amounts are subsequently 


withdrawn from the IRA or other plan. If more liberal rollovers are permitted, income averaging provides an 
inappropriate incentive to individuals to consume retirement savings. 


On the other hand, elimination of the income averaging rules may result in hardships to certain 
taxpayers. An individual’s retirement income needs may be peat at the time of retirement than in later 
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$5,000 death benefit cxcinsion 


The exclusion of certain employer-provided death benefits from an employee’s income creates a 
preference for what is, in effect, an alternative form of employee compensation. In the absence of restrictions 
on the availability of the exclusion (such as conditioning the exclusion on broad-based eligibility of 
employees for the benefit), death benefits may become more of a vehicle to provide tax-free compensation 
for highly paid employees, rather than a means to enhance the security of employees’ families generally. 


The exclusion is so small as to amount generally to no more than a tax-free payment of funeral 
expenses by an employer. However, the existence of the exclusion is conditioned upon payment of the 
benefit in a lump sum within the meaning of the rules relating to lump-sum distributions. If the exclusion is 
retained, then many of the rules defining a lump-sum distribution must be retained. Thus, the retention of 
such a small exclusion must be balanced against the corresponding complexity that must also be retained. 
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However, because the use of this simplified method is elective on the part of the individual taxpayer, 
taxpayers must determined whether or not it is to their advantage to elect to use the simplified method. Thus, 
the availability of an elective simplified method does not significantly reduce the administrative burden on 
taxpayers under present law. 
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plan participant. Further, the plan administrator will be required to notify employees of the requirements of 
the transfer provision of the amount to be transferred. Thus, the provision imposes an additional reporting 
requirement on employers or plan administrators. 


In addition, plan trustees may be concerned about their potential liability to plan participants if a 
trustee-to-trustee transfer is not properly made (for example, if the plan administrator transfers funds to the 
wrong account) or if other problems arise with respect to the transfer (for example, if the plan administrator 
establishes an IRA on f of a plan participant and the assets in the IRA are depleted by poor investment 
performance). Although H.R. 2742 specially relieves plan trustees of responsibility once a transfer is 
made, plan administrators may argue such waiver of responsibility will not be sufficient to prevent plan 
participants from suing the plan fiduciaries in many cases. 


It is unlikely that the provisions in H.R. 2730 or H.R. 2742 will increase the number of direct transfers 
between qualified plans. administrators are generally unwilling to accept direct transfers because the 
amount transferred could affect the tax qualification of the plan accepting such transfer. For example, the 
amount transferred may come from a plan that is subsequently determined not to be a qualified plan and the 
qualified status of the transferee plan could be threatened by the acceptance of assets from a nonqualified 
plan. 


The benefits of the transfer provision (i.e., promoting additional retirement savings) must be balanced 
against the administrative burdens on employers. 
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retire because they will not lose the actuarial value of the retirement benefits they could have been receiving. 
This provision is necessary to prevent employees from being disadvantaged because payment of their 
benefits is delayed; however, it also adds complexity for plan administrators. 


The provision in H.R. 2641 and H.R. 2742 permitting deferral of commencement of benefits until 
retirement is similar to a rule that was repealed by the Tax Reform Act of 1986. The return to the pre-1986 
Act rules relating to required distributions reintroduces some of the complexities the 1986 Act sought to 
eliminate. Thus, for example, employers will have to apply different sets of rules to different groups of 
employees. It may be difficult to determine when someone has retired. For it if someone is working 
for an employer on a part-time basis, questions will arise as to whether the individual has retired for purposes 
of the application of the required distribution rule. 
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No nondiscrimination 
rules apply to a qualified salary 
reduction arrangement. 


Under present law, an No provision. No provision. The bill replaces the 3-out-of-5 Same as H.R. 2641. 
employer establishing a SEP years service requirement with a 
must make the SEP available to requirement that employees 
each employee who has attained who have at least 1 year of 
age 21, has performed service service must be eligible to 
for the employer during at least participate. 


3 of the immediately ing 
5 years, and who etl ei 
least $300 (indexed) in 
compensation for the employer 


Effective date,--The Effective date,--No date Effective date.--Y ears Effective date. Y ears 
provision is effective with specified. beginning after December 31, beginning after December 31, 
respect to years beginning after 1991. 1991. 


December 31, 1991, except that 
the provision does not apply to 

adslary redaction SEP in effect 
on the date of enactment unless 
the employer elects to have the 

provisions of the bill apply for 

any year and for all subsequent 

years. 


DISCUSSION 

Salary reduction SEPs 

Pension coverage of employees of small employers is significantly lower than that of employees of 
medium or large employers. A number of factors may contribute to this, including the cost to the employer 
(both in terms of wage cost and administrative cost of maintaining the plan) as well as the desire of the 
employees to have pension benefits rather than wages in other forms. Proposals attempt to address one 
factor that may affect an employer's decision to establish a pension plan--administrative burdens—by 
enabling an employer to establish a salary reduction SEP without testing to ensure that the plan operates in a 
manner that does not discriminate in favor of highly compensated employees. 


Nondiscrimination rules generally are enacted to ensure that the tax benefits for qualified plans benefit 
an employer's rank and file employees as well as highly compensated employees and to provide broad-based 
pension coverage. The issues relating to nondiscrimination rules are discussed more fully below under the 
provision relating to cash or deferred arrangements. This discussion applies equally to the provisions that 
permit salary reduction SEPs for small employers without testing for nondiscrimination. 
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2. Repeal of limitation on Except with respect to The bill allows State and 


ability of State and local _ plans established before certain _ local governments and 
governments and dates, State and local tax-exempt organizations to 
tax-exempt employers to governments and tax-exempt maintain qualified cash or 
maintain cash or employers a generally deferred arrangements. 
deferred ibited from maintaining 
wee Pralited cash or deferred 
arrangements (section 401(k) 
ty) Some of these 


bs jelete may be allowed 
present law to maintain 
similar arrangements, such as 
tax-sheltered annuity programs 
or section 457 plans. 


Effective date. —In the 
case of tax-exempt 
organizations, the provision 
applies to years beginning after 
December 31, 1991. In the case 
of governmental employers, the 
provision applies to years 
beginning after December 31, 
1994, 


Same as H.R. 2730. No provision. 


Effective date.--No 
specific date provided. 


DISCUSSION 


The present-law restrictions on the maintenance of cash or deferred arrangements by governmental and 


tax-exempt employers means that many such employers cannot maintain broad-based retirement programs 
that permit their employees to save on a pre-tax basis. From a tax policy perspective, there is no strong 
reason why such plans should not be available to employees of tax-exempt and governmental employers on 
the same basis that they are available to employees of taxable private employers. 


The bill allows 
nongovernmental tax-exempt 
organizations to maintain cash 
or deferred arrangements. 


_ Effective date —The 
provision applies to years 
beginning after December 31, 
1989. 
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Under a qualified cash or 
deferred arrangement, an 
employee may elect to have the 
employer make payments as 
contributions to a plan on 


employee 
maximum annual amount of 
such elective deferrals that can 
be made by an individual is 
$8,475 for 1991. 


actual deferral percentage 
(ADP) for eligible nonhighly 
compensated employees for a 
plan year must be equal to or 
less than either (1) 125 percent 
of the ADP of all nonhighly 
compensated employees eligible 
to defer under the arrangement, 
or (2) the lesser of 200 percent 
of the ADP of all eligible 
nonhighly compensated 
employees or such ADP plus 2 
percentage points. The ADP for 
a group of employees is the 
average of the ratios (calculated 
separately for each employee in 
the prone) of the contributions 
paid to the plan on behalf of the 
employee to the employee's 
compensation. 


The bill replaces the 
present-law two-prong ADP test 
with a single test that is applied 
at the beginning of the plan 
year. Under the bill, the 
maximum amount each eligible 
highly compensated employee 
can defer is 200 percent of the 
average deferral percentage of 
nonhighly compensated 
employees for the preceding 
plan year. The average deferral 
percentage of nonhighly 
compensated employees is 
determined the same way as the 
ADP for such employees under 

t law. In the case of the 

irst plan year of a qualified 
cash or deferred arrangement, 
the average deferral percentage 
for nonhighly compensated 
employees for the previous year 
is deemed to be 3 percent or, at 
the election of the employer, the 
average deferral percentage for 
the plan year. 


The bill also eliminates 
the recharacterization method as 
a means of correcting failures to 


meet the special 


nondiscrimination test. 


Generally the same as 
HR. 2730, except that a 
different formula is used in 
determining the maximum 
amount each highly 
compensated employee can 
defer. 


97- 


employer either (1) makes a 
matching contribution on behalf 
of each nonhighly compensated 
employee of at least (a) 100 
percent of the employee's 
elective contributions up to 3 
percent of compensation or (b) 
50 percent of the employee's 
elective contributions up to 6 
percent of compensation, or (2) 
makes a nonclective 


whether the employee elects to 
contribute to the cash or 
deferred arrangement. The 
matching contributions and the 
nonelective contributions must 


required to noti 
the employees’ rights and 
obligations under the 
arrangement. 


The bill also modifies the 


contribution prong of the safe 
harbor is satisfied if the 
employer makes a matching 
contribution of 100 percent of 
the elective contribution of the 
employee to the extent such 
contributions do not exceed 3 
percent of the employee’s 
compensation and 50 percent of 
the elective contributions to the 
extent that such contributions 
exceed 3 percent but do not 
exceed 5 percent of the 
employee's compensation. 


in applying the ADP test. 
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nondiscrimination test is 
satisfied for a plan year if the 


contribution peek ok for 
eligible highly com 


employees does not Veaored the 
greater of (1) 125 percent of the 
contribution percentage for all 
other eligible employees, or (2) 
the lesser of 200 percent of the 
contribution percentage for all 
other eligible bol: peed or such 
percentage plus 2 percentage 
points. Rules similar to the 
tules applicable to excess 
deferrals apply to the 
disposition of excess matching 
and after-tax contributions. 


percentage for each highly 
compensated employee does not 


of nonhighly compensated 
employees for the prior year. 


Effective date, —Pian eee 
Teens after December 31, 
1991. 


DISCUSSION 


safe harbor, (2) employees are 
notified of the plan, (3) 
matching contributions are not 
made with respect to employee 
contributions or elective 
deferrals in excess of 6 percent 


highly compensated employees 
do not exceed 10 percent of the 
employee's compensation for 
the year. 


Effective date. —Y cars 
beginning after December 31, 
1991. 


The sources of complexity generally associated with the nondiscrimination requirements for qualified 
cash or deferred arrangements and matching contributions are the recordkeeping necessary to monitor 
employee elections, the calculations involved in applying the tests, and the correction mechanism, i.e., what 
to do if the plant fails the tests. None of these factors is new -- some form of the nondiscrimination test has 


been in the 


the complexity of the rules in operation. 


The Tax Reform Act narrowed the 


aw since 1978. Changes to these rules made by the Tax Reform Act of 1986 may have added to 


pennatied disparity between contributions by highly compensated 
employees and contributions by nonhighly compensated employees. Plans that previ 


ly passed the 


nondiscrimination tests may not meet the Tax Reform Act rules, thereby placing more fees on the 
nondiscrimination rules themselves, as well as on the procedures for correcting failures to satisfy the rules. 
The Tax Reform Act also imposed a separate dollar limitation on annual elective deferrals of Sel atta 


($8,475 for 1991); some believe that this dollar limitation obviates the need for 


obviates the need for nondiscrimination tests based on actual utilization of the cash or deferred pethegaccholl 
However, the dollar cap on elective deferrals limits the deferrals of highly compensated employees, but does 
not, by itself, ensure that there is adequate participation in the arrangement by rank-and-file employees. 


The Tax Reform Act also added the special nondiscrimination rules for employer matching 
contributions and after-tax employee contributions. These rules added a new layer of testing and, therefore, 
of complexity for qualified cash or deferred arrangements (called section 401(k) plans), because an employer 
match Is typically a part of such arrangements. 


Effective date —Years 


beginning after December 31, 


1991. 
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removes a significant administrative burden that may act as a deterrent to employers who would not 


otherwise set up such a plan. Thus, the adoption of a simpler nondiscrimination test may encourage more 
employers, who do not now provide any tax-favored retirement plan for their employees, to establish a plan. 
However, some argue that the rapid rate of establishment of cash or deferred arrangements is inconsistent 
with meumeats that the nondiscrimination requirements act as a deterrent to employers to set up such plans. 
The bills which include design-based safe address concerns that ranksand-fle empl may not 
participate by requiring a certain level of employer contributions (either nonelective or matching). These 
contributions provide an incentive for lower-paid employees to contribute. In addition, the bills assure that 
lower-paid employees will be aware of the plan by requiring employers to communicate the plan to 
employees. 


In addition, a design-based nondiscrimination test provides certainty to an employer that does not exist 
under present law. Under such a test, an employer will know at the beginning of each plan year whether the 
plan satisfies the nondiscrimination requirements for the year. There are alternative ways to achieve this 
result, such as the approach taken in H.R. 2730. 


Under H.R. 2641 and H.R. 2742, the design-based nondiscrimination tests are provided as alternatives 
to the present-law nondiscrimination tests. The addition of optional methods of satisfying the 
nondiscrimination requirements for cash or deferred arrangements may be perceived by some employers as 
adding, rather than reducing, the complexity of the requirements because employers will want to determine 
which test is best for them. 
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DISCUSSION 


The leased employee rules are designed to prevent circumvention of the pension plan qualification 
rules. The coverage and nondiscrimination rules operate by comparing an employer's highly compensated 
employees and nonhighly compensated employees. The possibility of discrimination in favor of highly 
compensated employees increases to the extent that an employer can reduce the number of individuals 
required to be counted as nonhighly compensated employees through arrangements such as leasing. For 
example, one obviously abusive type of transaction that Congress was concemed about in enacting the 
leasing rules were cases in which a professional would fire his or her staff and then rehire the same le 
through a leasing organization. The former employees would no longer be considered employees of the 
pepicesonal. enabling the professional to set up a generous qualified plan that covered only himself or 

erself. 


Avoidance of the qualification rules through employee leasing is possible because the common-law 
Tules for determining who is the explorer of an individual are concerned primarily with who is the 


undermine the pension rules. 


The primary concer articulated with respect to the present-law rules is that the statute, as interpreted 
by proposed regulations, is overly broad and counts as leased employees individuals who should not be 
considered such. There is also some concem that it is difficult to obtain the information necessary to 
determine who is a leased employee because some of the information is obtainable only from a third party 
and is not readily accessible by the employer. 


The extent to which statutory changes can clarify the application of the leased employee rules may be 
limited because the determination of whether someone should be a leased employee in inherently factual in 
nature. It depends on the underlying relationship of the parties, and may also depend on whether the 
situation involves abuse of the pension rules, factors that will vary on a case-by-case basis. Thus, ultimately 
what may be necessary is some statutory change with direction in the legislative history as to the kinds of 
circumstances that the Congress believes should and should not result in someone being considered a leased 
employee. Although exact clarity may not be possible in all cases because of the factual nature of the rules, 
some certainty can be provided. 


problems for employers and enforcement problems for the IRS. Thus, eae tlios fan it that clearly 
i erable. 
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either a 5-percent owner or one 
of the top 10 most highly 

employees, the 
employee and the family 
member are treated as one 
highly compensated employee. 
Family members include the 
spouse, lineal ascendants or 
descendants, and spouses of a 
lineal ascendant or descendant 
of the employee. 


ee BASSAS 143 BR Bed Se 201 T A. Bhs fel The 
Effective date.--Y ears Effective date.--None Effective date --Y ears Effective date —Y cars 
beginning after December 31, specified. beginning after December 31, beginning after December 31, 
1991. 1991. An employer may elect 1991. An employer may elect 
not to have the amendments not to have the amendments 
made by this provision apply to made by this provision apply to 
years beginning in 1992. years beginning in 1992. 
DISCUSSION 


Many of the nondiscrimination requirements that apply to qualified pension plans focus on 
comparisons between the treatment under a plan of an employer's highly compensated employees and the 
employer’s nonhighly compensated employees. For example, a qualified retirement plan may not 
discriminate in favor of highly compensated employees in the amount of contributions or benefits provided 
under the plan. Significant pressure exists to utilize a definition of highly compensated employee that 
properly identifies those employees who are among the most highly compensated employees of an employer, 
but that does not impose unwarranted administrative burdens. 


Under present law, the various categories of highly 


juire employers to 


competence employees 
perform a number of complex calculations that for many employers have largely duplicative results. 
Furthermore, some employers argue that the present-law standards are imprecise and difficult to administer. 
For example, to determine whether an employee is an officer requires a subjective evaluation of each 
potential officer's status (both in name and authority), including the source of the officer’s authority, the 
term of office, and the nature of the officer’s duties. Employers also argue that a test based on the top 
tage of employees by compensation (i.e., the top 20-percent rule) is difficult to administer, especially 

use they must determine this status for the current year and the preceding year. As any employee enters 
or leaves the work force, it affects the calculation, possibly changing the employees who are in the top 
20-percent. These problems are exacerbated for larger employers with employees at many locations and on 
multiple payrolls. 


The bills address these complaints by consolidating the rules used to determine which employees are 
highly compensated, focusing on whether an employee's compensation or ownership percentage exceed 
established thresholds that are the same for all employers. Proponents of this approach point to its simplicity 
and ease of administration. Critics argue that, while simple, a test that establishes a compensation threshold 
that applies to all employers may not always identify the group of employees for any particular employer in 
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b. Social security 


A qualified plan cannot 
discriminate in favor of highly 


benefits povewe under the plan 


basis, so that a plan is 
nondiscriminatory only if no 


of any nonhighly compensated 
employee in the plan. A plan is 


contributions equal the same 
percentage of compensation for 
each participant under the plan. 


benefits are nondiscriminatory 
under the general 
nondiscrimination rule (sec. 
401(a)(4)). Social security 
supplements are not protected 
by the rules prohibiting 
cutbacks in accrued benefits. 


Under proposed Treasury 
regulations, a qualified 
retirement plan does not satisfy 
the general nondiscrimination 


No provision. 


No provision. 


No provision. 


No provision. 


No provision. 


No provision. 


The bill provides that a 


accrual for all other employces. 


The bill provides that 
social security supplements may 
be taken into account in testing 


rules aoe to social security 
integration. 


The bill provides that a 
plan is not discriminatory 
merely because the plan 
provides that the benefits of 


No provision. 


No provision. 


No provision. 
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Pun 


regulations providing for such 
alternative definitions. 


separate lines of business may 
apply the minimum coverage 
and nondiscrimination rules 
separately with respect to 
employees in each separate line 
of business. An employer is not 
treated as operating separate 
lines of business unless the plan 
benefits a classification of 


highly ir const employees 
on an vaflealcen te wide basis (the 
ification test). 


employer. In determining how 
to allocate head- quarters 
hide tis among its various 

ines of business, an employer 
must determine which 
employees perform substantial 
services for each line of 
business. 


Employees covered by a 
collective bargaining x pier 


addition, such employees may 
not be counted for purposes of 
determining whether a line of 

business has 50 employees, the 


No provision. 


No provision. 


No provision. 


No provision. 


The bill permits an 


with respect to employees in 
each line of business rather than 
on an employer-wide basis. 


The bill provides a 
safe-harbor allocation method 
for headquarters employees, 
under which an employer ay 


to such separate line 
Of basecas te least 6 peter 
of the employees 
are not highly compensated 


employees. A headquarters 
employee is defined for this 
as any employee who 
orms no more than 50 
percent of his or her services for 
any one line of business. The 
is directed to write 
rules reducing the 60-percent 
threshold if the number of 


to count such employees for 


purposes of the separate line of 
business rule requiring at least 


No provision. 


No provision. 
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DIN SPREADS ERIS -y 


Effective date -Y cars 
beginning after December 31, 
1991. An employer may elect 
to apply the provision 
modifying the minimum 
participation rule as if included 


in the Tax Reform Act of 1986. 


DISCUSSION 
Nondiscrimination testing based on average accrmals 


A qualified retirement plan must not discriminate in favor of highly compensated employees in the 
amount of contributions or benefits provided under the plan (sec. 401(a)(4)). dd lan need not show that both 
the contributions and benefits sriguraicny taarore in amount, but only the contributions alone 


rene provided under a on generally are cadet ore in amount only if no hay 

ret Mae lhe ee leg eg dip eater dil feetlas Hlbee aticert t. 
der proposed Treasury regulations, the rigors of the rule would be ameliorated by permitting plan 

sponsors to test their plans on a restructured basis. 


HR. 2641 permits nondiscrimination testing based on an average basis. Under the bill, as long as the 
average rate of accrual for highly compensated participants does not exceed the average rate of accrual for 
ao hly compensated participants, the plan is nondiscriminatory. This Wohive to testing of benefits and 

tributions (when testing contributions, the average allocation rate of highly compensated participants 
es not exceed the average allocation rate of nonhighly compensated martictiands). Proponents of the 
averaging approach point to the harshness of the individual approach. If even one highly compensated 
employee accrues a benefit that is greater than that of a nonhighly compensated employee in the plan, the 
plan is considered discriminatory -- even if all of the other highly compensated employees in the plan accrue 
a benefit that is much less generous than the benefits accrued by nonhighly compensated employees. 
Proponents also argue that Congress has already given its approval to testing based on averages in the rules 
governing qualified cash or deferred arrangements (sec. 401(k)) and employer matching contributions (sec. 
401(m)). Finally, they point out that a test based on average rates does not decrease the benefits received by 
nonhighly compensated employees -- the aggregate amount of benefits received by nonhighly compensated 
employees would be the same whether discrimination was tested on an average or individual basis. 


Proponents of the individual testing approach argue that the use of average accrual rates permits some 
highly compensated employees to have much higher accrual rates (as a Lsphirens of pay) than rank-and-file 
employees. They also suggest that it may be inappropriate to provide tax subsidies to a qualified plan unless 
every rank-and-file employee that is a participant in the plan receives a benefit under the plan that is at least 
as great (as a percentage of pay) as the benefits received by the highly compensated employees in the plan -- 
under an average approach, a rank-and-file participant may not accrue any benefit at all. (One way to prevent 


Al- 


Effective date —Years 


beginning after December 31, 
1991. An employer may elect 
to apply the provision 
modifying the minimum 
participation rule as if included 
in the Tax Reform Act of 1986. 
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than to employees in other lines. Because a large proportion of the employer’s highly compensated 
employees may be headquarters employees, this, in effect, 
highly compensated employees. 
Inclusion of union employees for coverage testing 

H.R. 2641 allows an employer to include employees covered under a collective ining agreement 
when testing whether a plan satistres the minimum coverage and nondiscrimination tests, if employees 
benefit under the plan on the same terms as nonunion employees. Proponents of this provision argue that a 
plan that benefits both union and nonunion employees on the same terms should not be disqualified merely 
because many of the nonhighly compensated employees in the plan are members of a union. Opponents 
argue that the exemption from testing of employees covered under a collective bargaining unit 1s to give 
deference to the collective bargaining process. argue that the union employees may have made wage 
concessions in order to obtain higher pension its and that employers should not be able to take 
advantage of such concessions outside the bargaining process by using union plans to help plans for 
higher-paid nonunion employees to pass nondiscrimination tests. Opponents also argue the provision is 
simply a weakening of the nondiscrimination rules because employers will only follow the provision when it 
helps their plans pass nondiscrimination tests. 


Special coverage mule for airline pilots 


H.R. 2730 extends to plans maintained for certain nonunion air pilots the special treatment afforded 
plans maintained for union pilots under the minimum coverage rules. Under the bill, in the case of a plan 
maintained for nonunion pilots employed by a common carrier or mail carrier, employees who are not air 
pilots are excluded from consideration for purposes of testing the pilot’s plan for compliance with the 
minimum coverage standards. Thus, a plan covering pilots is tested separately for purposes of the minimum 
coverage tests. Proponents of this provision that it removes the disparity of treatment between union 
and nonunion airline pilots. Opponents argue there is no justification for providing an exception from 
the minimum coverage rules for nonunion air pilots -- many of whom are highly compensated employees -- 
when other groups of highly compensated employees are subject to the rules. They argue that it permits 
airlines and large mail carriers to discriminate in favor of highly compensated employees. 

Both H.R. 2641 and H.R. 2742 provide that the minimum participation rule applies only to defined 
benefit plans (not defined contribution plans), and lowers the minimum number of employees that must 
benefit under plans maintained by larger employers from 50 to 25. The bills also provide that a plan 
maintained by an employer with only 2 employees must cover both employees, rather than just 1 employee 
as under present law, and H.R. 2641 allows employers to use a singe testing date on which to apply the test. 
Proponents of these provisions argue that these rules better target the minimum participation rule to apply to 
the situation it was originally intended to address -- small defined benefit plans -- and simplify testing for all 
other plans. Opponents argue that lowering the minimum number of employees that must benefit under a 
plan to 25 permits larger employers (those with more than 62 employees) to maintain smaller plans that may 
result in greater discrimination in favor of highly compensated employees. 
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account the average age and limitation (in the manner 


length of service of the specified under the bill) for 
icipants in the plan. The employers that do not use the 
Nancy has not exercised this _ alternative full funding limit to 
authority. ensure that the election by 
employers to disregard the 


An actuarial evaluation of 150-percent limit does not 
the plan must be performed at result in a substantial reduction 


least annually. in Federal revenues for any 
fiscal year. 
Effective date,--Date of Effective date. -- Years Effective date. --Y ears 
enactment. Hs inning after December 31, beginning after December 31, 
1. 1991. 
c. Vesting in Qualified plans generally The bill repeals 10-year Same as HR. 2730. No provision. No provision. 
multi-cmployer plans must conform toa 5-year cliff _cliff vesting for multiemployer 
vesting schedule (i.e., a partici- _ plans. Instead, multiemployer 
pant must be 100% vested after _ plans must comply with vesting 
5 years; before that, no vesting _ schedules applicable to all other 
is required), or a 3-to-7 year qualified plans. 
uated vesting schedule. 
ulti- employer plans are 
permitted to have a 10-year cliff 
vesting schedule. 
Effective date. The Effective date, --None 
vision applies to plan years — specified. 
ginning on or after the earlier 
of (1) the later of (a) January 1, 
1992 or (b) the date on which 
the last collective bargaining 
agreement pursuant to whic! 
the plan is maintained expires, 
or (2) January 1, 1994, with 
respect to participants with an 
hour of service after such date. 
d. Date for adoption of Under regulations, plan No provision. No provision. The bill provides that if Same as H.R. 2641. 
plan amendments amendments to reflect changes any provision of the bill 
in the law gen- erally must be requires a plan amendment, the 
made within the "remedial amendment is not required to be 
amendment period.” Such made before the first plan year 
period gen- erally ends at the beginning on or after January 1, 
time prescribed by law for filing 1993, if (1) during the period 
the income tax return of the after the provision takes effect, 
employer for the employer’s the plan is operated in accor- 
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liability full funding limit. Opponents of the provision point out that there are over funded multi loyer 
plans and that from a tax-policy perspective there is no reason why multiemployer plans should be lowed 
to accumulate excess assets. They also argue that annual valuations are necessary even if the 150 percent of 
current liability limitation does not apply because more current valuations will enable the plan administrator 
to know more accurately the funding status of the plan, e.g., whether the plan is underfunded. 


Vesting in multicmployer plans 

H.R. 2730 and the Administration proposal repeal 10-year vesting for mol ieepoye plans, requiring 
them to comply with the schedules applicable to all other qualified plans. Proponents of this change argue 
that the present-law rule prevents some union employees from earning a pension, when they would have if 
vesting occurred more quickly. Opponents argue that longer vesting schedules in multiemployer plans do 
not prevent employees from vesting because malticmploye: plans often provide that service with all 
employees contributing to the plan (not just service of related employers) is taken into account for vesting 
purposes. However, such a service counting rule is not required by law, and not all plans contain such a rule. 


Date for adoption of plan amendments 


compliance with present law from the time of the law's effective date, which may be difficult for the plan 
administrator if the plan document does not reflect present law. It may also be confusing for plan 
participants. 
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disabled employers 


There is a $25 dollar a 
day penalty, up to a maximum 
of $15,000, for each failure to 
file reports (Form 1099R) of 

sion and annuity payments. 
IRS has indicated that all 
amounts of $1 or more must be 


reported. 


This penalty structure is 
from the one governing 
est file pension related 
retums. 


defined contribution plan, 
contributions on behalf of a 
disabled employee may be 

ion the 


rule applies only if the 
participant is not a highly 
compensaed employee and the 
employer elects to have the rule 
apply. 


For certain purposes, 


to 120% of the rate on mid-term 
Treasury bonds. 


No provision in H.R. 
2730, but H.R. 2777 (the Tax 


and to participants relating to 
pension payments. Generally, 
the ty is $50 for each 
retum with respect to which a 
failure occurs, up to a maximum 
of $250,000 per year. H.R. 
2777 does not require reports of 
pension and annuity payments 
of less than $10. 


No provision. 


No provision. 


No provision. 


No provision. 


No provision. 
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Same as H.R. 2777. 


The bill extends present 
law treatment to disabled highly 
compensated loyees if 
continuing conertbenions to the 
plan are available to all disabled 
participants. The employer 
need not make an election to 
have the special rule apply. 


The bill provides that the 
interest rate used for calculating 
benefits attributable to an 
employ- ee’s contributions 
equals the rate used by the 
PBGC in determining the 
present value of lump sum 
distri- butions. (This rate is 


annuity contracts.) However, 
the accrued ben- efit derived 


Same as H.R. 2777. 


Same as H.R. 2641. 


No provision. 
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Effective date. -- Y ears 


beginning after December 31, beginning after December 31, 
1991, except that the provision 1991, except that the provision 
relating to distribution from relating to distributions from 
rural cooperative plans applies rural cooperative plans applies 
to distributions after the date of to distributions after the date of 
enactment. enactment. 


DISCUSSION 
In general 


applying to qualified retirement plans outweighs the small potential benefit of the rules. For example, rules 
triggered by the attainment of fractional ages are difficult to remember and apply but are of insignificant 
benefit to plan participants. When adjusted dollar limits are not published until after the beginning of the 
year to which apply, it creates uncertainty for plans sponsors and sponsors who must make decisions 
under the plan that may be affected by the limits. Applying the same set of rules to plans maintained by 
unincorporated employers as apply to other employers makes the qualification pied bars easier to apply and 
administer. Conforming the penalty structure for failure to file reports of pension and annuity payments 
simplifies the overall penalty structure by making it uniform for most failures to file information reports. 
Permitting employers to continue to make contributions to a defined contribution for all disabled employees, 
not just to those are not highly compensated, provides fairer treatment to disabled employees. However, 
any such rule should not be discriminatory in operation. 


One downside to some of these changes (e.g., modifying the eh big requirements) is that all 
employers would be required to amend their plan documents to reflect the changes. As a result, some may 
argue that the changes add more to an employer’s administrative burden than they remove. 


YEBAs 


H.R. 2641 and H.R. 2742 would clarify the tax-exempt status of nationwide VEBAs by providing that 
the law in effect in the 7th Circuit would apply generally. Thus, under the bills, employers with a sufficient 
employment-related common bond would be permitted to participate in a nationwide VEBA. 


Proponents of the bills provisions argue that there is no justifiable reason for the position of the IRS 
that limits, in the case of unrelated employers, the availability of a tax-exempt funding arrangement for 
employer-provided benefits to employers who operate in the same metropolitan area. They point out that 
limiting the eligibility to participate in a VEBA to employers within the same geographic area tends to 
discriminate against employers whose businesses are located in rural areas or whose trades or businesses are 
sufficiently unique that only a few employers in the same line of business will operate in any given 
geographic area. 


On the other hand, some are concerned that the availability of nationwide tax-exempt VEBAs 
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The maximum annual No provision. No provision. The bill exempts Same as H.R. 2641. 


benefit payable under a participants of State and local 
qualified defined benefit government defined benefit 
panos plan is generally the plans from the 100 percent of 
lesser of (1) 100 percent of the high 3-year average 
participant’s high 3-year compensation limitation. Also, 
average compensation, or (2) benefits provided under a 
$108,963 (for 1991, indexed). “qualified excess benefit 
The dollar limit is actuarially arrangement” (which is treated 
adjusted downward in the case as a nonqualified deferred 
of early retirement. compensation plan for tax 
Purposes) are not taken into 
The maximum annual account for purposes of 
additions that can be made on applying the limits on 
behalf of a participant in a contributions and benefits. 
defined contribution plan is the Survivor and disability benefits 
lesser of (1) $30,000, or (2) 25 also exempt the limits on 
percent of compensation. contributions and benefits. 

The bill also provides that 
the compensation of 
participants in such plans 
includes, in addition to the 
usual amounts, amounts 
contributed pursuant to a salary 
reduction agreement that are not 
includible in the participant's 
income. 

Under the bill, gov- 
emmental nee are treated as 

g imits on 
pest as and benefits for 
all taxable years beginning 
before the date of enactment. 

Effective date - Taxable Effective date. -- Taxable 
years beginning after date of years beginning after date of 
enactment. enactment. 
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Section 457 not applicable to nonclective deferred compensation 


necessary. 


ts of the provision contend that the argument that section 457 only applies to nonelective 
def compensation is not well su The statute on its face is not so limited, but refers to all 
deferred compensation. Moreover, the position of the Treasury Department is that section 457 applies to all 
deferred compensation. 


Further, they argue that defining nonelective deferred compensation is extremely difficult and 
complex. For example, the extent to which an individual has bargaining power with respect to a 
compensation patie is indicative of whether or not deferred compensation is nonelective; however, it will 
be impossible for the IRS to monitor the degree to which a compensation package has been negotiated. 
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contributions are 100 percent vested. The minimum contribution requirements are phased in over 3 years. 
In the case of a defined benefit plan, the present value of accrued benefits under a minium benefit 
pension plan is determined using an interest rate of 3 percent. The 3-percent rate is phased in over 3 years. 


The bill also provides a special method of applying the limits on contributions and benefits (sec. 415) 
in the case of salary reduction contributions to a minimum benefit pension plan. 


An employer that fails to meet the minimum benefit plan requirements is liable for an excise tax equal 
to 110 percent of the amount by which the total minimum fit pension plan contribution exceeds the 
amount actually contributed by the employer. 

Effective dates 

The provision with respect to the establishment of salary reduction portable pension plans is effective 

24 months after enactment. 


The increase in the early withdrawal tax applies to distributions after January 1, 1991. 


Congress. 


-57- 


